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EDITORIAL NOTES. 


The question of whether the grade crossing bill is a law or not a 
law is disturbing the minds of some of the good people of this state, 
but it is apparent that this can only be decided by the judgment of 
the highest court of the state. The conditions under which the bill is 
to be published as a passed law are peculiar. The bill was vetoed by 
the Governor, and the veto was sent to what was claimed by the 
majority of the legislators to the wrong House. The bill was orig- 
inally a Senate bill, to which there was a Senate Committee sub- 
stitute, and afterward an Assembly Committee substitute, and 
whether then the veto should have been sent to the Senate or the 
Assembly was a question which the Governor resolved to the best 
of his ability, and, whether right or wrong, remains to be determined. 
The Senate endeavored to pass the bill over the veto but failed, while 
the House of Assembly, to which the veto was not sent, but which 
claimed that it should have been sent to it instead of to the Senate, 

sed a resolution to have the bill given to the Secretary of 
tate as a measure which had gone through both Houses and had 
not been vetoed (properly) by the Governor. The Secretary of 
State requested an opinion on the part of the Attorney-General as to 
whether the bill had or had not become a law. The answer received 
was to the effect that the duties of the Secretary of State were purely 
ministerial ; that he must give the bill a chapter heading and include 
it in the laws; that it remained for the courts to pass upon its legality 
as an act in force. The Attorney-General’s office had previously held 
that the Governor had five more legislative days in which to act upon 
the measure, which ruling, however, the Assembly ignored when it 
sent the bill to the Secretary of State’s office. Independent of the 
legality or illegality of the measure as a passed bill, it seems to us 
there should be no two opinions as to the impropriety of the Legis- 
lature’s endeavor to get around the Executive veto by a technicality. 
The measure was one to which the greatest importance was at- 
tached by the railroads on the one side and the general public on the 
other. It involved the expenditure on the part of the railroads of 
millions of dollars, and the bill should have gone through the Legis- 
lature and become a law in the proper fashion or not at all. As to 
how far the bill met the requirements of public opinion and yet was 
fair to the railroads, it is not our province now to determine. The 
_ State cannot afford, however, by technicality or by any other means 
fot open and above board, fairly and squarely, to achieve even what 
_ may be considered as of the greatest public consequence. 














130 THE NEW JERSEY LAW JOURNAL. 


In this connection we express the view, as we have often done 
before, that there is too much politics in the conduct of legislative 
business and not enough of conscientious conviction. When the 
Governor and the Legislature are not of the same political faith, 
the Legislature appears to make it a rule to outwit the Governor, if 
it can, by acting upon vetoes as if every bill of public consequence 
introduced by the party in power were a political measure; and when 
both the Governor and the Legislature are of the same political faith, 
bills introduced by members of the minority party are also treated : 
as if they were simply political measures. The real test which ought 
to be put up to each legislative bill, no matter who introduces it, is, 
will it, if enacted ‘nto law, conserve the best interests of the state? 
Is it an honest measure designed for an honest purpose and such as 
will benefit the public, or such portion of the public as ought to re- 
ceive benefit from it? The grade crossing bill, for example, and in 
fact the majority of measures passed by the last Legislature and 
vetoed by the Governor, were in no true sense political measures. 
The votes to sustain or not to sustain the vetoes were in almost all 
instances strictly along party lines. There was no more reason for 
this than there would be for party lines to be drawn upon an act to 
facilitate the collection of ordinary debts. It was as unreasonable 
for every Republican to vote, as was the case in reference to most of 
the vetoes, to pass bills over the Executive’s disapproval, or for the 
Democrats to vote to sustain those vetoes, as for an Executive to 
disapprove of measures because they originated with some members 
of the Legislature with whom he was not on socially friendly terms. 
Partisanship runs wild when it enters the legislative halls and acts, 
not for the interests of the people, but for parties. And this is one 
of the reasons why there is such a growing number of independent 
voters in this country. They see that politicians and politics have 
too much to do with the enactment fe laws. They observe that 
whatever is promised in the platform of a party prior to election does 
not conclude that party as to its conduct after election. They see 
that few legislators act purely from motives of statemanship. They 
observe, too, that what are called the “loaves and fishes” forms a 
great part of the meat upon which these little Caesars feed and they 
become disgusted. The millenium is a long way ahead, and never 
is this more evident than when one comes to read over some of the 
measures introduced into the New Jersey and other state Legislatures, 
and the votes pro and con upon bills, effecting large corporations for 
instance ; and indeed the mere reading over of the laws passed at any 
annual session verifies our statement. 





It is rather refreshing to see that in some other states the in- 
‘ juries to a man or woman disabled for life are not always con- 
sidered by the courts as sufficiently paid for by a comparatively small 
verdict. There are numerous instances in this state where what 
might be termed fairly large judgments rendered by juries have 
been reduced by the courts to smaller sums. Now we are wonder- 
ing what would be done in the case of a verdict not for $10,000, 
or even $25,000 (which latter, we think, is about the highest verdict 
for injuries rendered in New Jersey), but for $100,000, as in the 
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ase of Zibbell v. Southern Pacific Co. in California. There the in- 
ries were shocking, it is true, but the amount of the verdict must 
ve shocked the railroad to a still greater extent. The trial court, 
fer a verdict, reduced the same to $70,000, with the consent of the 
intiff, and then it was that the case was taken to the Supreme 
purt of California. That Court has now affirmed and approved of 
he verdict (in 116 Pac. 513), and in the course of its opinion said: 
‘At the time of these injuries plaintiff was 27 years old, in perfect 
salth, of robust constitution, skilled and experienced in the breed- 
ing and training of horses, earning about $2,500 a year in that voca- 
fon, and with a reasonable expectation and fair prospect of an in- 
ease of earning capacity and a betterment of financial conditions 
ithin his chosen vocation. By the accident his condition is changed 
from one of virile activity and competency to helpless incompetency. 
here is no Occasion to picture the pain, the grief, the mortification, 
he disfigurement, and the helplessness which have resulted, all of 
which will continue through the rest of his life, a period, within the 
prtality tables, of more than 38 years. And so it must be said 
that, while the damages awarded in this case are very great, the 
shocking character of the injuries, the loss of both arms and one leg, 
permanent loss of earning capacity, the inevitable disabilities and 
suffering endured, and necessarily to be endured, for more than 
38 years, present a case where the injuries are as grave as the dam- 
es are great, or, at least, a case where there is no such marked 
isproportion between the character of the injuries and the award 
[ or them as to suggest at once that the award was influenced 
by prejudice, passion; or corruption.” 


r 





There ought t» be no question as to the propriety of the United 
sates Senate’s entering upon an investigation of the awful Titanic 
atastrophe. It is true that it is just as, but not more proper for, the 
British Board of Admiralty to continue the investigation in London 
id to come to its own conclusions. It is not to be forgotten that 
vast majority of those who lost their lives were American citi- 
ins, and that this must be the case in any future disasters upon the 
tean between England and America, because the number of travelers 
ttween these countries greatly preponderates upon the side of 
merica. One cannot see how the Senate went beyond its rights 
h causing subpoenas to be issued to the survivors or officers of the 

hite Star Line, or of the Telegraph Companies. They could not 
ve obtained the facts in any other way. We do think, however, 
lat there was too strong an attempt to establish criminality on the 

of Mr. Ismay, the managing director of the White Star Line, 
mply because he happened to be a passenger on the boat, and by 
itering one of the boats, when there was an abundance of room 
id no others at hand to take his place, to save his own life. The 

man of the committee seems to have assumed that the captain 
lust have been more or less subject to directions from Mr. Isma 
to speed and course, although it is perfectly well known to all 
litical circles that the captain of a vessel is in absolute control 
it, and is alone responsible for the track of the vessel, the speed 
which it is going, and almost everything else connected with the 
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voyage. What was even worse, however, than some of the 
tions put directly to Mr. Ismay, were the editorials in some o 
New York newspapers in which, without opportunity to be heard, } 
Ismay was tried and convicted of being a coward, a falsifier and ¢ 
responsible person for the whole disaster. Probably newspaper co 
ments on such occurrences, as on others which are more ev 
events, cannot be controlled by law, but it is a most unfortunate thi 
that in this country the loose reign given to newspapers, whose wh 
aim appear to be sensational, has to be put up with as a sort of m 
of course. Libel laws are supposed to be sufficient to control 
falsehoods of the press, but they cannot repress their exaggeratio 
Nevertheless, these exaggerations are something which are greatly 
be deplored and make us ashamed of that of which Americans 
much boast—a free speech and a free press. 





THE RECALL OF JUDGES. 


_{Extract from an address Hon. Edward Q. Keasbey, of Newark, before the Maryland 
sociation, on “ The Courts and Social Questions.” 


One of the remedies suggested for judicial conservatism on st 
questions is the recall of the judges by popular vote. Such a reme 
would impair the self-respect of the judges and the respect of 
people for the courts. The very attempt to recall any public ¢ 
cer inflicts upon him a personal disgrace before he has had an 
portunity of being heard and when applied to judges whose posit 
compels them to keep silent, the proceeding is intolerable. If 
admitted by its advocates that the plan is only a last resort 
only to be insisted upon because the judges by their training 
traditions cannot accept the new conceptions of liberty and p 
erty and the power of the majority to make the laws. 

The true remedy is rather for the courts and lawyers to k 
themselves in touch with the facts of life as they are; to know the ¢ 
ditions under which men and women work and to study with symp 
as well as with knowledge the facts which determine what § 
of legislation’is needed for the promotion of the public health, saf 
and welfare, and so to understand what is in truth the opinion 
reasonable men on the question what is a bona fide exercise of 
police power and not an undue invasion of individual liberty. 
courts and the bar must understand also that there are stea 
and irresistible changes in public opinion as to what constitd 
property and what is the nature and what are the true limitatit 
of individual liberty and that public opinion firmly establisl 
must in the end become law. It is only by knowing actual co 
tions and recognizing established changes in the meaning of pr 
erty and liberty that the constitutional guarantees of the essence 
property and liberty can be fully maintained, and the impo 
of maintaining both these ideas is of the utmost importance for 
development of human character. : 

By public opinion I do not mean the vote of a majority, af 
am fully convinced that individual liberty is of the essence of | 
institutions. To maintain the principle that there is a limit in 
publican government to the power of the majority to make 





THE RECALL OF JUDGES. 133 


a laws is one of the most valuable functions the courts have to per- 
“iorm. There is nothing in human government more important than 
.) 


he preservation of the sense of individual personality. This sense, 
ich was almost crushed out under the Roman Empire, was given 
life by Christianity. It was the whole power of the imperial 
that was withstood when Athanasius against the world main- 
fained the doctrine of the divinity of Christ, which gave to humanity 
that sense of the dignity and value of the individual human soul 
which is the germ idea of -universal democracy. This sense was 
preserved and intensified by struggle against the power of rulets 
and the oppression of the powerful. It was expressed in Magna 
(arta by the feudal lords themselves as against the King, although 
thought was there then of liberty of contract with respect to 
he hours of labor. Laborers by the statute of Edward III, from 
whose reign we have the phrase “due process of law,” were com- 
lied under pain of imprisonment to work at the old wages for 
man who might require them. The sense of individuality was 
sed again when Lord Coke, in his struggle with King James 
gdued Magna Carta with sovereignty for the protection of British 
Subjects under the laws of Parliament. The same sense of indi- 
Widual rights was strongly imbedded in the minds of our early set- 
iets, and they expressed it in their quotations from Magna Carta 
ii their charters and fundamental agreements. It was expressed 
‘again in the constitutions of the several states and in that of the 
United States, and finally it was declared in the Fourteenth Amend- 
ment in a clause limiting the power of the states. In all these there 
was the expression of the deep-seated sense that individual man had 
Mghts and immunities which he would not surrender to any gov- 
tmment. This sense of individuality is the product of our religion 
and of the struggles of centuries for civil liberty, and it is as dear 
men now as it ever was. It is of the utmost importance that it 
hould be maintained though the struggle for civil liberty had ended 
it the supremacy of the people themselves and the champions of the 
people are demanding that their government be unrestrained. 
_ We are fortunate in having by reason of our written Constitu- 
tion and a chain of circumstances peculiar to ourselves found in the 
courts a means of defense against the danger of which we are warned 
by John Stuart Mill, the tyranny of “Society collectively over the 
ate individuals who compose it.” (Mill on Liberty, p. 15). A 


id 


us 


hr 


rt 


fa Fis not justified by the mere fact that it is the will of the majority, 
léss it is also such as to do injustice to none. There will be the 
' ater need for judicial review if the movement for direct legislation 
ould prevail. In such legislation the purpose of attaining the 
Mncipal object overrides considerations of injustice in the details, 
aid there will be the greater value in the restraining power of the 


It is because of the great value of this power of our judiciary 

Mat the true position of the courts in our system of the government 

+ me would not be misunderstood, and that the confidence of our peo- 
Min the judiciary should not be impaired through fear of undue 
M@ercise of power. The power of the courts to declare acts of the 
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legislature invalid was net given to them in express terms, nor is 
it inherent insthe fact that the Constitution is written. There are 
nations having written constitutions in which such power is not ree. 
ognized. That there was such a power was not understood when 
our first state constitutions were adopted, and the case in which i 
was first declared was Holmes v. Walton, in New Jersey, in 178() 
The power of the courts, though strongly asserted before, was no 
generally recognized until after the logic of it had been formulated 
by Chief Justice Marshall. The exercise of the power, as Prof 
James Bradley Thayer pointed out, in his Essay on Constitution 
Law, (“Legal Essays,” by James Bradley Thayer, pp. 1—4.), grew 
out of the fact that in our colonies acts of the legislature under 
ten charters were subject to judicial review by the Privy Council, 
this power of judicial review was naturally assumed by our @ 
courts when they came to deal with statutes not in accord with 
new fundamental laws. That the legislative and judicial powers 
be kept distinct was one of the fundamental political doctrines of 
the time and there was no thought of usurping the functions of the 
legislature. 
It is the duty of the courts, however, to declare the law judies 

in suits between parties, and the Constitution, whether express 
made so or not, is the supreme law of the land. The inevitable te 
sult is that the courts have the power, not merely to interpret the 
statutes, but also to declare that they have not the effect of law, 
and so it has come about that the courts have in effect a veto ba 
over legislation if in their judgment it is contrary to the Constit 

of the state or the United States. It was Mr. Justice Holmes} 
quoted to Prof. John C. Gray what Professor Bradley calls 1 
sagacious remark of Bishop Hoadley, made nearly two centuries 4 
“Nay, who ever hath an absolute authority to interpret any wh 
ten or spoken laws, it is he who is truly the lawgiver to all intent 
and purposes, and not the person who first wrote or spoke them,” 
(“Harvard Law Rev.” p. 33, Mayer’s “Legal Essays,” p. 33). This 
was said long before there was any question of the relation betwee 
the laws and the Constitution. The difficulty is inherent in all jude 
cial power in the application of statutory law and the difference’ 
only one of degree. The remedy lies in the attitude of the courts 
towards the power of the legislature, and we have assurance in fhe 
history of judicial decision in this country that our courts ae 
preciate the peculiar responsibility that is thrown upon them in 
exercise of judicial functions, when not merely the interpre 

but also the validity of acts of the legislature is to be determined! 
them. They fully understand the truth of what was said by Ch 
cellor Waties of South Carolina, in 1812, that “the inference of 
judiciary with legislative acts, if frequent or on dubious 
might occasion so great a jealousy of this power and so gen 
prejudice against it as to lead to measures ending in the total 
throw of the independence of the judges and so of the best preserv 

of the Constitution,” (Byrnes v. Stewart, 466), and they have adopt 
the rule laid down by Chief Justice Tilghman in Pennsylvania, i 
said: “For weighty reasons it has been assumed as a principle 
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constitutional law by the Supreme Court of the United States by 
this court and by every other court of reputation in the United 
States, that an act of the legislature is not to be declared invalid 
unless the violation of the Constitution is so manifest as to leave 
no room for reasonable doubt.” (Com, v. Smith, 4 Bin. 117). 

The accepted rule of the United States Supreme Court was ex- 
pressed by Mr. Justice Day, in McLean v. Arkansas, a few years ago 
(211 U. S. 599), when he said: “If the law in controversy has a 
reasonable relation to the protection of the public health, safety, or 
welfare, it is not to be set aside because the judiciary may be of 
the opinion the act will fail of its purpose or because it is thought 
to be an unwise exertion of the authority vested in the legislative 
branch of the government.” 

That individual liberty includes liberty of contract with respect 
to labor as well as business has been settled beyond question by 
the decisions of the Supreme Court, but it is also the established doc- 
trine of the Court, said Mr. Justice Day, in this same case, that “the lib- 
erty of contract is not universal and is subject to restriction by the 
legislative branch of the Government in the exercise of the police 
power to protect the safety, health, and welfare of the people. It 
is also true that the police power of the state is not unlimited and 
is subject to judicial review and when exerted in an arbitrary or op- 
pressive manner may be annulled as a violation of the Constitution.” 

The courts are not unaware of the changes in social and industrial 
conditions nor of the trend of thought toward collective action for 
the public welfare. They are willing to agree with Mr. Justice 
Moody, when in his dissenting opinion in the Employers’ Liability 
cases he said: “The economic opinion of judges and their views of 
the requirements of justice and public policy even when crystallized 
into well-settled doctrines of law have no constitutional sanctity,” and 
while willing to bear the burden that is put upon them by the Con- 
stitution, they appreciate the fact that it is not well that the legis- 
lature should shift upon the courts all responsibility for correcting 
the injustice involved in the ill-considered remedies attempted for 
the cure of public evils. 

While they keep in mind the principles clearly expressed in 
these decisions, the courts even in time of sharp conflict of social 
forces wil! not be likely to arouse jealousy of their power, and I think 
we may rest assured that, while leaving to the legislatures free scope 
to make provision under new conditions for the public health, safety, 
and welfare, the courts will preserve our ancient heritage of the im- 
munity of the individual against arbitrary power, whether of king 
or people, and of the right of every man to his liberty and his prop- 
erty, and so shall be maintained, not the rule of the majority, but the 
sovereignty of the organic state with the immunities reserved to the 
individual citizen. 





A passenger is held in Bays v. Louisville & N. R. Co. (Ky.) 34 
L. R. A. (N. S.) 678, not to retain his rights as such where, for a 
period of two hours after reaching his destination he remains at the 
Station to secure shelter from a storm. 
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PRACTICE OF LAW BY TRUST COMPANY. 


[Part of an address to the American Bankers’ Association by Mr. Marquis Eaton, of Chicago.| 


The business of the trust department of a trust company may be 
roughly classified, with reference to the source of the authority 
exercised, into three main divisions: 

In the first division is comprehended the variety of transactions 
growing out of the development of the modern corporation, and the 
demand for a better safeguarding of corporate business. The service 
of the trust company as agent of underwriting and stockholders’ syn- 
dicates, as depository upon the increase or reduction of capital stock, 
or under plans of reorganization, or upon the sale or exchange of 
securities, as fiscal agent for the payment of coupons and bonds, as 
trustee in corporate mortgages, and as registrar and transfer agent 
of the shares of stock of other corporations, is so manifestly to be 
preferred to the service of an individual or, in fact, of any other 
known agency that it is now almost universally availed of by the 
experienced and careful lawyers. 

The second of the three branches of trust department business 
embraces those cases where the confidence is imposed by an individual 
or individuals to whom the trustee is directly accountable. In this 
division fall most of the trusts growing out of the private relations 
of life, designed to be discharged during the lifetime of the creator of 
the trust. For example, all those cases of trust company control of 
property during the temporary absence or indisposition of the owner, 
the management of the separate estate of married women, the dis- 
charge of escrow appointments, and, in general, the carrying out of 
private stipulations and agreements. 

Most assuredly the lawyer has no right to object when an in- 
dividual, seeking either to divest himself of an irksome responsibility, 
or to find some disinterested party to carry out conventional business 
directions, is attracted by the organization, the responsibility and the 
performance of the trust company and its trust department. Neither 
may the lawyer object if the commission deliberately imposed by 
the individual is complicated rather than conventional and legal rather 
than commercial, but in such case he can and ought to insist that the 
draft of the legal document creating and evidencing the trust be 
regarded as law business of the most technical character, and that its 
preparation be accordingly surrounded with every protection as to 
disinterestedness which the ethics of the legal profession in such cases 
impose. 

At this point, while we are considering the right of the client to 
the service of disinterested counsel, it seems proper to protest against 
the practice, which has found support in a few trust companies of 
commanding power, of requiring all legal business in connection with 
their trusts to be carried on by their private counsel to the exclusion 
of counsel chosen by those who, under the terms of the trust, have 
the direct interest therein. 

Nothing but the clearest expression in the instrument creating 
the trust could warrant ‘such an interpretation of the trustee’s privi- 
lege or the trustee’s duty. Due protection in the execution of its 
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trust should mark the boundary of the trustee’s right to insist upon 
the service of its private counsel; the extension of its right to reason- 
able protection in the discharge of its duties to the point of forcing 
into the office of its counsel all business connected with the trust 
conduces to extravagant and indifferent service. It has been sus- 
pected that the practice has in some instances resulted in the favored 
counsel rendering service to his real client, the trust company, for 
merely nominal fees in consideration of the business of involuntary 
clients thus acquired. 

Fortunately the practice here condemned is countenanced in but 
few localities. It cannot be supposed that it will ever win general 
recognition. It runs counter to all the traditions of the legal pro- 
fession, and it will continue to meet, as it deserves, the vigorous pro- 
test of the members of the Bar. 

The third and final branch of trust department business to be 
considered is that wherein the accountabilty of the trust company is 
to, or under direction of, the court. This includes service as executor, 
administrator, conservator and guardian, as testamentary trustee and 
as assignee, receiver or trustee of a business either insolvent or in- 
volved in litigation. It is in connection with those branches of 
business which have to do with the courts that the ambitions of 
certain trust companies have outrun, not only their own capacities, 
but the elementary proprieties. This result has been due, in a meas- 
ure, to a failure to distinguish between branches of employment which 
any willing and conscientious agent has a right to solicit and accept, 
and other , Baron Pres the right to discharge which rests exclusively in 
special and technical education, coupled with a direct personal and 
summary responsibility to the court. With respect to all law busi- 
ness, the lawyer’s responsibility is as conclusive as that of the sur- 
geon or physician in their own fields. The trust company has no 
more right to do a particular thing, when the thing itself is correctly 
determined law business, than it would have to prescribe for the sick, 
or to compound a prescription, when those technical functions are 
properly assigned to the doctor and the druggist. Throughout this 
paper I have endeavored to apply the simple test, “Is it law business?” 
and have, as to the vast majority of trust company transactions, an- 
swered the question in the negative. In my opinion the same result 
is reached when we apply the test to the office of executor, adminis- 
trator, guardian, receiver, conservator and testamentary trustee. 
The trust company is ordinarily well equipped to accept employment 
of this character, whereas lawyers are more and more inclined to 
deem themselves ineligible. 

What the public has a right to insist upon is that no trust com- 
pany or other corporations, directly or indirectly, put itself in the 
position of rendering legal services to any client, whether the client 
in question be an individual or a corporate appointee of the court. 
To illustrate: to serve as executor is not law business; but to draw 
a will involving a complicated distribution of a testator’s estate is 
law business, and nothing else. For a lawyer to advertise for the 
privilege of drawing an important legal document in the hope .of 
securing additional business through the opportunity thus afforded 
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him might properly result in his disbarment. For a layman or a 
corporation to advertise for the like privilege, in the hope of the like 
reward, is not less objectionable because such advertisements on their 
face frequently disclose that no charge will be made for the self- 
serving act. Every client, when he executes a will, makes an assign- 
ment, or declares a trust, has the right to have—indeed, it is im- 
perative that he should have—capable, disinterested and responsible 
counsel. The responsibility to which the client is entitled is not 
merely that responsibility which expresses itself in dollars and in 
general reputation. It is the responsibility of an officer of the court— 
nothing less than this—a responsibility, unfaithfulness to which in- 
volves the sacrifice of the very right to hold one’s self out to others 
as qualified to exercise it. 

Advertising to draw wills free of charge is typical of the class of 
so-called competition imposed by an occasional trust company upon 
the lawyers of the community. It would serve no good purpose to 
multiply illustrations. This one is typical of the thing that all law- 
yers, including those who champion, utilize and serve trust com- 
panies resent. It cannot be met as competition, since lawyers may 
compete only with lawyers, and then only in accordance with certain 
wholesome professional standards. It may, however, be fairly char- 
acterized to this distinguished and dominant association as a species 
of malpractice which, in the interests of a growing interdependence 
and intimacy between you and us, should be by trust companies them- 
selves subjected to rigorous discipline and condemnation. 

A trust company should not assume that the presence of a lawyer 
or of many lawyers in the trust company organization renders the 
company eligible for the conduct of law business for clients. The 
trust company lawyer is simply the trust company’s lawyer. As 
such he can give to his client, the trust company, the best that is in 
him, in aiding it to a wise, safe and profitable conduct of its business. 
A multitude of legal questions, having to do with the interest and 
responsibility of the trust company itself, are presented in each of 
the five departments herein discussed. To have and serve acceptably 
such a client does great honor to any lawyer, but no lawyer should 
risk depreciation of his professional ideals by consenting to render 
decoy service for the luring of business to even his most important 
client. Let the trust company lawyer, and all lawyers, remember 
that the practice of law is not a trade open to the community in 
general. 

The principles governing the practice of the law are clearly stated 
in a recent decision of the Court of Appeals in New York state ren- 
dered in the case of the Co-operative Law Company (198 N. Y. 479). 
It was there held that a general statute authorizing stock corporations 
to be formed for any lawful business did not permit an incorporation 
to practice law; the practice of the law not being a business, but a 
franchise, and a public service, inseparable from the individual's 
worth. The court says: 

“The practice of law is not a business open to all, but a personal 
right, limited to a few persons of good moral character, with special 
qualifications ascertained and certified after a long course of study, 
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both general and professional, and a thorough examination by a state 
board appointed for the purpose. The right to practice law is in the 
nature of a franchise from the state conferred only for merit. It 
cannot be assigned or inherited, but must be earned by hard study 
and good conduct. It is attested by a certificate of the Supreme court 
and is protected by registration. No one can practice law unless he 
has taken an oath of office and has become an officer of the court, 
subject to its discipline, liable to punishment for contempt in violating 
his duties as such, and to suspension or removal. It is not a lawful 
business except for members of the Bar who have complied with all 
the conditions required by statute and the rules of the courts. As 
these conditions cannot be performed by a corporation, it follows 
that the practice of law is not a lawful business for a corporation to 
engage in. As it cannot practice law directly, it cannot indirectly 
by employing corporate lawyers to practice for it, as that would be 
an evasion which the law will not tolerate.” 

On the one hand, the lawyers must not confuse the issue by 
complaining of alleged competition in that which is not law business 
at all, but should limit their protest to the assumption by trust com- 
panies of such business as is clearly and exclusively law business. 
On the other hand, the trust companies should observe in letter and 
in spirit the reasoning of the decision I have quoted and decline to 
perform or to hold themselves out as competent to perform any 


business which is clearly and technically law business. Under such 
condition nothing can prevent a perpetual alliance between the trust 
companies and the lawyers in the benefits of which the community 
will inevitably and abundantly share. 





JERSEY’S HONOR TO JUSTICE PITNEY. 


On Saturday evening, April 27, some three hundred or more 
members of the Bench and Bar of New Jersey, with a few others, 
gave a dinner to Associate Justice Mahlon H. Pitney, of the United 
States Supreme Court, at the Waldorf-Astoria, New York City. It 
was a happy occasion, in part because it has been a long time since 
New Jersey has had the honor of a seat in the United States Supreme 
Court, but chiefly because of personal interest in the selection. 

The warmth with which Mr. Justice Pitney was greeted by the 
diners and the evident sincerity of the many compliments and ex- 
pressions of good will that were made by the speakers at once dis- 
pelled the extreme formality which usually attends functions of this 
character. 

Former Attorney General Robert H. McCarter, who spoke of 
thirty-five years of unbroken friendship with Mr. Pitney, was the 
toastmaster. Mr. McCarter’s address of welcome was as follows: 

“So far as I am aware, the banquet, heretofore given by the 
Bench and Bar of New Jersey have been in the nature of farewells. 
This, however, is a salutation. The size of this gathering and the 
spontaneous and enthusiastic response that came from Bench and 
Bar alike to the suggestion that it should take place evince the keen 
appreciation they possess of the honor conferred upon: them by 
the appointment of 1 Mr. Justice Pitney, and their delight that the 
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highest judicial officer of our state, who had won that place by dis- 
tinction of service and not by accident, should, in the prime of his life 
and the full possession of his faculties, be chosen from the whole body 
of the Bench and Bar of the United States to be one of the nine who 
shall finally pass upon the fundamental questions that underlie the 
lives, liberty and property of a hundred million souls. 

“But this is not the only reason for our pride. We are not un- 
conscious that at least three others of our judges, whose fitness every 
one admits, were seriously considered by the President for the place, 
and we inquire whether there be any other court in any other state in 
the Union where the President would find it so difficult to choose 
one of its number for this exalted position. To those who remain, 
and who tonight are the most enthusiastic of all on this occasion, I 
bring one word of consolation. There is always the divine law of 
compensation, and you each have before you the prospect of filling 
a chair in the directorate of the Great Rock of Gibraltar. There now 
are Van Syckle and Magie and Collins in that asylum for ex-judges, 
the Prudential Insurance Company, and while Mahlon is gaining his 
euthanasia struggling with utility rates, or busting trusts, you may 
be exercising discretion in voting dividends and reserving a surplus. 

“Mr. Justice Pitney, this is probably the last time the New Jersey 
Bar, uncontaminated by their brethren of any other state, will ap- 
pear before you. You will no longer be compelled to listen to Cran- 
dall’s ribald jokes, to Frank Bergen’s eccentricities, to Allen Strong’s 
sophistries, to Collin’s hypnotic suggestions or to Ed. Way’s lamenta- 
tions. You are, however, leaving a devoted set of friends and in 
your wider sphere of action may you find as many staunch and true. 

“The only ‘recall’ we believe in is that now and then you will 
recall the old days when we used to scrap, but ‘kiss again with 
tears;’ the conferences behind closed doors when you and the Chief 
Justice almost came to blows; and those scenes at your father’s 
home at Morristown, when you would return from Trenton and 
announce that the Court of Errors and Appeals had reversed the 
decision of Vice Chancellor Pitney, the judgment being rendered by 
Pitney, J. 

“A few years ago a gathering almost as distinguished as this, 
met in this hostelry to honor Vice Chancellor Pitney, then closing 
a judicial career as useful as it was unique. We all remember how, 
with tears in his eyes and trembling words, he thanked ‘his boys’ for 
what he called that ‘red letter night.’ Is it too nfffich to hope that 
from some vantage ground of illimitable space his spirit is tonight 
participating in this tribute to his son with even greater joy and 
pride than he experienced on that occasion?” 

After thanking the audience and Mr. McCarter for everything 
personal in their tribute, Mr. Justice Pitney spoke of thirty years’ 
friendship, ten years of which had been spent in judicial work. “With 
all due respect to the excellent hostelries across the river, I think it is 
well that we meet here, away from New Jersey, and far from the 
Federal capital, divested in spirit and in fact of robes of office; while 
here the only right recognized is that of comradeship. At this time 
I sorely need all the hopes and encouragement that you may have 
given me. The idea of a glorious and luxurious ease that accompanies 
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a seat upon the Supreme Court Bench is, I assure you, a misappre- 
hension. I shall dissipate this at once. That it is no sinecure, my 
friend, Mr. Justice Hughes, will agree.” 

He continued that in his few days of active service upon the 
Supreme Court Bench he had been most impressed by the bewilder- 
ing novelty and variety of the work, and cited several amusing cases 
to bear this out. “I hope, in the course of time,” he said, “ to bring 
sufficient experience to cope with this situation. I find that what 
little experience sixteen years in public life has given me has just 
fitted me for the commencement of my work in the United States 
Supreme court. I should be ungracious if I did not acknowledge 
the cordiality of the reception accorded me. However frigid or for- 
bidding to outsiders the Supreme court may seem, I may assure you 
of a different reception to one inside the fold. I have been welcomed 
in a way that should win the gratitude of me and my friends in New 
Jersey, and I have been aided in every way by the court in pre- 
paring to make a favorable beginning of the great work that con- 
fronts us at Washington. The very complexity to which I have 
referred is a reminder of the influence of Bench and Bar upon the 
progress of events and of society, and we should miss something 
if we did not realize this great responsibility.” 

The common law was becoming recognized more and more, as- 
serted Mr. Pitney, as the bulwark of liberty in the interpretation of 
statutes otherwise unintelligible, and he thought one of the things 
of which New Jersey jurisprudence should be most proud was the 
way in which it had clung to the common law. He referred to the 
valedictory of his father, when, in the same room only a few years 
ago, he rendered an account of his stewardship. In coentinling Mr. 
Pitney said: 

“In all these congratulations and felicitations, I confess that I 
seem to hear intoned the refrain ‘If thou shalt be true to the high 
ideals of the Bench and Bar of New Jersey; if thou shalt have kept 
steadfast to these; if thou shalt seek out the principles and apply 
them in good faith and with that common sense which should char- 
acterize them and devote the best that is in thee to applying them 
according to facts, to law and to equity; if then thou shalt thus ob- 
serve thy oath to do equal right to rich and poor, then to thee as to 
thy sire, when thy mwactelie shall cease, the Bench and Bar of 
New Jersey will say: Well done, good and faithful servant.’ ” 

Of those who had been especially invited to attend the testi- 
monial dinner to Justice Pitney, only three were unable to be present. 
Among these were President Taft, who was in Philadelphia and who 
sent the following telegram: 

“I very greatly regret that an engagement to speak before the 
Union League Club at the celebration of the anniversary of the birth 
of General Grant has prevented my acceptance of the invitation to 
join with you and Mr. lapis Hughes and other friends in the dinner 
tendered in compliment to Mr. Justice Pitney. Please convey to the 
Justice and other friends my very best wishes.” 

In addition to the address of welcome and the response, the toast 
list was as follows: 
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“The Supreme Court of the United States,” Associate Justice 
Charles E. Hughes; “The Court of Chancery of New Jersey,” Chan- 
cellor Edwin Robert Walker; “The Supreme Court of New Jersey,” 
Chief Justice William S. Gummere; “The Bar of New Jersey,” At- 
torney-General Edmund Wilson. 

In speaking uf the functions of the Supreme Court and the high 
character of the mén who have sat in that tribunal, the Attorney- 
General said: 

“Moreover, it is worth remembering that the constituent judges 
of this court have done all this without the adoption of that odious 
and pernicious theory that a judicial decision, carefully reasoned, 
honestly considered and judiciously presented, if adverse to the lay- 
man’s conclusion, shall be the justification for humiliation and recall. 
This, too, they have done without the equally odious theory that the 
parliamentary body to which a nomination for judgeship is sent by the 
Chief Executive may either with wisdom or decorum withhold its con- 
firmation for reasons that are whimsical and intemperate. We re- 
joice that even in these days of unrest the restraint by an equity 
judge of acts of duress, if not coercion, by a labor union has not been 
allowed to lessen the measure of capacity, fitness and usefulness when 
a call to higher activities on the bench comes by executive appoint- 
ment to a worthy man. The Senate of the United States within a 
few days has refused to commit itself to a policy so subversive and 
unwise. I am one of those who believe that when the judges of this 
court cease to be wholly independent, the Constitution itself will 
cease to be supreme.” 

The Attorney-General felicitated Mr. Justice Pitney on the “time” 
of his call to new activities. It is, he said, “a time of new problems 
and new dangers; it is a time which will invoke a new application of 
old principles ; statutes new and radical will require interpretation and 
enforcement, and the application of principles both old and new.” 

Mr. Pitney’s colleague, Mr. Justice Hughes, of the United States 
Supreme court, referred to the guest of honor as “jurist, scholar, 
friend and comrade.” He paid a tribute to the jurisprudence of New 
Jersey and said that by long residence here he had become a partial 
Jerseyman. Mr. Hughes referred in the highest terms to fastice 
Pitney’s predecessors from the New Jersey Bar upon the Bench of 
the Supreme court—Justices Paterson and Bradley. “I look for a 
career no less distinguished for him,” he said, in concluding his 
tribute. The only remark that might be construed as bearing upon 
his Presidential aspirations was an emphatic statement that he ex- 
pected to spend many years upon the Supreme court Bench in the 
company of Justice Pitney. 

In introducing Chancellor Walker, Mr. McCarter took a fling at 
the proposed regulations of procedure in New Jersey courts, and de- 
clared himself in no uncertain terms in favor of the present system 
of separate equity jurisdiction. Chancellor Walker sketched the 
history of the division of the judiciary of New Jersey over which he 
presides, and turning to more personal matters expressed a feeling 
of distinct loss in Mr. Pitney’s elevation to the Supreme court. 

“Someone has said Gummere is cold,” remarked Toastmaster 
McCarter in introducing the Chief Justice, “but I believe that the 
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entire Bar of New Jersey has come not only to admire but to love 
him in his years of service.” The reception which greeted these 
words and Mr. Gummere’s arising to respond to the toast, “The 
Supreme Court of New Jersey,” was hardly surpassed by that to 
Justice Pitney himself. 

“It i is a joy to us to join in a tribute of honor to the guest of the 
evening,” began the Chief Justice. “We have served with him and 
worked with him, and we have come to love him for himself and to 
admire him for his great learning and ability. We are proud of the 
success he has achieved heretofore and glad of the opportunity now 
given to him to win even greater honors. None know so well as we 
of the Supreme Court the great loss New Jersey has sustained in his 
translation to the Federal Bench. We know of no man who during 
the period of his service has contributed more to the jurisprudence 
of New Jersey or adorned our reports with more luminous opinions.’ 


OTHER DINNERS FOR JUSTICE PITNEY. 


On April 13, ex-Governor Murphy entertained about two hundred 
prominent men of the State at his residence, 1027 Broad street, New- 
ark, in honor of Mr. Justice Pitney. The ex-Governor received his 
guests in the Music Room, one of the finest apartments in any pri- 
vate dwelling, and as each entered he was introduced to the new 
Justice, with whom, however, most were acquainted. The fine organ 
in the Music Room was played during the entire reception, in sub- 
dued tones. The house was beautifully decorated with rare flowers 
from Mr. Murphy’s greenhouses at Mendham, and a luxurious supper 
was served. The guests of the evening comprised many of New 
Jersey’s foremost citizens. It was, of course, quite without political 
significance. Before the reception ex-Governor Murphy entertained 
twenty-one friends at dinner, at 7 A. M., the reception following at 
9 o'clock. The dinner guests were as follows: Mr. Justice Pitney, 
Senator Briggs, ex-Governor Griggs, Chancellor Walker, Chief Jus- 
tice Gummere, Justice Charles G, Garrison, Justice Charles W. Parker, 
Justice Willard P. Voorhees, Vice Chancellor John R. Emery, ex- 
Justice Gilbert Collins, ex-Senator William M. Johnson, Uzal H. Mc- 
Carter, William T. Hunt. William H. Corbin, John R. Hardin, R. 
Wayne Parker, Robert H. McCarter, A. B. Leach, William B. Kinney, 
John O. H. Pitney, Franklin Murphy, Jr. 

On April 9th a dinner was also given in Mr. Justice Pitney’s 
honor in Washington to about one hundred invited New Jersey 
guests, Senator Briggs being host. 

Senator Briggs acted as toastmaster. He spoke briefly in 
praise of the new member of the Supreme Court, and yielded to the 
Justice himself, whose remarks were mainly along the line of the high 
character of the members of the Bench and Bar. 

Mr. Pitney said that he never had allowed politics to influence 
him in his decisions; he had simply considered what he believed to 
be the justice of the case and acted accordingly. 

President Taft followed the guest of honor. He briefly empha- 
sized the responsibility connected with the selection of men for places 
on the Supreme bench, but said that, in his opinion, the task which 
had fallen to him in such large measure had been well per- 
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formed. The President spoke in part as follows: “I am very 
much obliged to Senator Briggs for giving me an opportunity 
to be present at the christening. I claim to be a young man, 
but when I think of the Supreme court as it is today, and as it was 
when I first attempted to lucubrate in its presence, I feel as if I be- 
longed to another generation. There is now not a member of that 
court who was on the court when I was admitted and tried to repre- 
sent the government in cases before it. But in all my experience there 
was one thing that fixed itself in my mind, and that was the pre- 
eminent ability of the representative of that court from the State of 
New Jersey, and when instead of becoming a judge I had to make 
some judges, the place I looked to was New Jersey. Association with 
Justice Bradley was an education. 

“It is a great responsibility to select judges for that court. I am 
willing at least to appeal to the company for their judgment as to 
whether I have not been guided properly by personal pulchritude. 
The responsibility of the selection is a very heavy one. In these days 
when there seems to be a greater difference as to the use and standing 
of a court, it is a great comfort to me, who have had rather more 
burdens in that respect than any of my predecessors, with the ex- 
ception of the first President, to believe that the duty has been well 
performed, and that the court as at present constituted is to continue 
to be the bulwark of constitutional liberty, with the ability, the fore- 
sight, the statesmanship and the courage to assert those constitutional 
principles that have made this country great, and to insure their con- 
tinuance.” 

Senator Bailey, of Texas, also spoke. He directed attention to 
what he claimed was a danger to the Constitution. He also com- 
mented on the remarks credited to Governor Marshall, of Indiana, 
with relation to alleged wickedness of the legal profession and which 
drove him into politics. Senator Bailey insisted that it was just as 
possible to be just and honest in the law as in any other walk of life. 

Other speakers were former New Jersey Attorney-General Robert 
H. McCarter, United States Attorney-General Wickersham, Secre- 
tary Franklin McVeagh and Mr. Justice Francis J. Swayze. The 
burden of all these speeches was praise of the bench and the high 
character of the judiciary. 











































One familiar with a railroad crossing, who has frequently seen 
trains pass there, is held in Bracken v. Pennsylvania R. Co. (Pa.) 
34 L. R. A. (N.'.) 790, to be competent to testify that a train seen 
by him which collided with a vehicle at the crossing was running at 
the rate usually maintained by trains at the crossing. 





That it is not reversible error to indict for murder one killing 
a trespasser on his land, although the statute provides that the crime 
under such circumstances shall be manslaughter, is declared in Brown 
v. State (Miss.) 34 L. R. A. (N. S.) 811, since the benefit of the 
statute must be secured at the trial. oe 















THE NEW GAME LAWS. 


THE NEW GAME LAWS. 


Of the sixty-two fish and game bills introduced in the session of 
the Legislature just ended, one-third became laws through the sig- 
nature of the Governor. For the most part, the new laws are of real 
value for the future protection of the wild life of this State and, for the 
first time in the history of New Jersey, the pound net fishing industry 
has been placed under the control of the State officials, There have 
been few changes made that will not meet with the approval of 
sportsmen. A complete synopsis of the new laws is given herewith 
for the first time: 

Chapter 10—Prohibits the pollution of waters used by a State 
fish hatchery and was passed in anticipation of the erection of a State 
hatchery by the fish and game commission. 

Chapter 12—Permits licensed non-residents to remove from the 
State in any one day, when exposed to view, reed and rail birds to 
a number not exceeding fifty of each species ; other game birds such as 
quail, partridge, wooucock and pheasants not to exceed fifteen, and 
not more than ten rabbits. 

Chapter 16—Farmers and fruit-growers holding permits issued 
by the president of the Board of Fish and Game Commissioners may 
trap rabbits in box traps, on their own property; shall keep such 
trapped rabbits alive, and notify the fish and game warden of the 
county, who shall liberate them by direction of the State Com- 
missioner. A penalty is prescribed for killing rabbits out of season, 
except as permitted under this act. 

Chapter 17—Governs fishing in the tributaries of the Delaware 
tiver and bay between Trenton Falls and Birch creek, wherein the 
tide ebbs and flows. For the purpose of the act, black bass, calico 
bass, rock bass, white bass, crappie, pike-perch, pickerel, white and 
yellow perch and trout in these waters are game fish and their open 
season is from June 15 to December 1, both dates inclusive. 

Chapter 20—Makes a closed season on female English pheasants 
for two years, prohibits their killing during that period, except such 
pheasants killed or had in possession on private game preserves, the 
owners or lessees of which are duly licensed by the Board of Fish and 
Game Commissioners. 

Chapter 41—Makes it unlawful to liberate any fox that was 
brought into this State, but permits hunt clubs to liberate any fox 
caught in this State for the purpose of pursuit and capture. 

Chapter 42—Eels can be taken in any inland fresh water streams 
by means of weirs from August 15 to November 30, both dates in- 
clusive. 

Chapter 60—Known as the “squirrel act; provides for a heavy 
penalty for shooting into a squirrel’s nest at any time of the year. 

Chapter 64—Prohibits impersonating a warden or deputy fish and 
game warden. 

Chapter 65—Allows Board of Fish and Game Commissioners to 

authorize salaried fish and game wardens to carry revolver or other 
' weapon that may be required in the.performance of their duty. 
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Chapter 66—Provides for collection of a $200 fine for violation of 
the laws that permit the use of purse and shirred nets. 

Chapter 69—Changes the black bass season. Makes the open 
season for black bass, Oswego bass, white bass, calico bass or crappie 
from May 30 to November 30, both dates inclusive, and the open 
season for pike-perch and pickerel from May 20 to November 30, both 
dates inclusive. The catching of pickerel is still permitted in January. 

Chapter 74—Prohibits the pursuit and killing of any kind of water 
wild fowl from any boat or vessel on the waters of the South Shrews- 
bury river, in the county of Monmouth. 

Chapter 178—Makes it unlawful to kill or have in possession any 
deer except from November 1 to November 5, both dates inclusive. 
It is also unlawful to kill any doe or any deer, except a deer having 
horns visible above the hair. It is also unlawful to kill more than 
one deer in any one year, or to hunt deer with dogs, or to hunt deer 
except by daylight. It is unlawful to use in hunting deer a rifle or 
other firearm of a smaller calibre than 12-gauge, or to load such firearm 
with a missile larger than a buckshot This act does not apply to 

ame preserves, the owners or lessees of which are licensed by the 

oard of Fish and Game Commissioners, or to deer coming from 
another State properly tagged to show where it was killed. The 
penalty for violating this law is from $100 to $500, one-half to go to 
the person furnishing evidence for a conviction. 

Chapter 193—Permits for use of hauling seines not exceeding fifty 
fathoms in length and 234-inch mesh, and drifting gill nets fifty 
fathoms long and 234-inch mesh, from March 1 to December 31. Only 
one gill net to be used from any one boat. Permits pound nets to 
extend into Delaware bay not more than 300 feet from mean low 
water mark or 300 feet from outside the flats, which fall bare at low 
water, from March 1 to December 31. 

Chapter 270—James law, which makes it unlawful to use in hunt- 
ing fowl, or animals of any kind, any shotgun or rifle holding more 
than two cartridges at one time, or that may be fired more than twice 
without reloading. 

Chapter 278—Bag-iimit law; makes it unlawful to capture, kill, 
injure or destroy or have in possession in any one day more than ten 
woodcock, ten quail, three English or ring-neck pheasants, three ruffed 
grouse, twenty duck, ten wild geese, ten brant or ten rabbits. Hotels, 
restaurants and dealers are exempted from the provisions of this act. 

Chapter 290—Repeals section of the act permitting black ducks 
to be shot until 7 o’clock at night and fixes the time of day for shooting 
geese, brant duck, swan or other water wild fowl between one hour 
before sunrise and one hour after sunset. 

Chapter 325—The open season for quail, rabbit, squirrel, English 
or ring-neck pheasants, ruffed grouse, prairie chicken, wild turkey and 
Hungarian partridge in the entire State is fixed from November 1 
to December 31; open season for woodcock in the entire State from 
October 15 to December 31. The penalty for taking any game, the 


killing of which is prohibited from October 15 to November 1, is $100, © 


one-half of which is to go to the informer. 
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Chapter 328—Provides for the issuance of a license to any person 
desiring to engage in the business of raising and selling domesticated 
English ring-neck, Mongolian and other pheasants, mallard and black 
ducks and deer, or any of them, in a wholly enclosed preserve. Cost 
of license, $25. 

Chapter 335—(Amends Section 22. Revision of 1903.) Unlaw- 
ful to remove or attempt to remove from this State any quail, ruffed 
grouse, (commonly known as partridge), pinnated grouse, woodcock, 
hare, rabbit, squirre!, English or ring-neck pheasants, Hungarian par- 
tridge or any duck, goose, brant or other water wild fowl. Does not 
apply to English or ring-neck pheasants, mallard and black ducks raised 
by licensed breeders. Licensed non-residents may take out of the 
State certain game ; see Chapter 12, Laws of 1912. 

Chapter 358—Provides for a license of $50 for each pound 
net in the Atlantic Ocean along the coast of New Jersey and a license 
of $10 for each pound net in Sandy Hook and Raritan Bay. Places 
a penalty of $200 for operating a pound net without first having pro- 
cured a license from the Board of Fish and Game Commissioners.— 
Newark Evening News. 





RAUCHWAARGER v. KATZIN. 


(N, J. Supreme Court, Feb. 26, 1912). 


Commissions — Post- stated commission on the date of 
of Settlement. — 1. settlement, but did not fix such 


Brokers’ 
ponement 


Where the owner of real estate 
authorized brokers to sell, agree- 
ing to pay them a stated commis- 
sion, they are entitled to recover 
their commissions upon producing 
a purchaser ready, willing, and 
able to buy. 

2. Where real estate brokers, in 
pursuance of a written contract, 
whereby the vendor of property 
authorized them to procure a pur- 
chaser and agreed to pay them a 


date, procured a purchaser and 
the vendor refused to execute the 
conveyance, he cannot escape 
payment of the commission on 
the ground that it must be post- 
poned ad infinitum because the 
date of settlement may never be 
fixed. 

3. A finding of fact, when 
based on evidence, is conclusive 
on appeal. 


On appeal from Second District court of Newark . 


Mr. Philip J. Schotiand for appellant. 


Mr. Charles Elin for appellees. 


MINTURN, J.: The Second District court of the city of Newark 
certified the testimony and findings which present the state of the 
case in this action. : 

The defendant Katzin entered into the following agreement with 
the plaintiff: “I, the undersigned Morris Katzin, do hereby authorize 
Harry Rauchwaarger and nes Arnowitz to act as our agents and 


procure a purchaser of our property No. 72 Montgomery street and 
do hereby agree to pay them as services. for their commission two” 
and one-half per cent., commission on the purchase price, should 
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same property be sold through efforts or with their aid, and to be 
paid on day of settlement.” 

The trial court found that the plaintiffs found a purchaser ready 
and willing to purchase the property at a price that was satisfactory 
to the defendant, but that, owing to the objections of the defendant's 
wife to convey, and the further fact that the defendant insisted as a 
condition of settlement that the plaintiffs reduce their claim for com- 
mission to the extent of $100, no “day of settlement” was ever 
reached or fixed, and upon that ground the defendant in this suit con- 
tests payment of the plaintiffs’ claim for commissions. 

The facts plainly evince that the plaintiffs performed their part 
of the contract by procuring a purchaser ready and willing to take 
title, and therefore under the well-settled rules of law were entitled 
to recover the commissions provided for in the contract. Crowley 
v. Myers, 69 N. J. Law, 245, 55 Atl. 305. 

The trial court having found these facts in favor of the plaintiffs, 
their right to recover the stipulated compensation is manifest, unless 
we can upon the authority of Hinds v. Henry, 36 N. J. Law, 328, 
support the contention of the defendant that the day of payment of 
the compensation must be postponed ad infinitum because perchance 
the day of settlement contemplated in the agreement may never be 
fixed by the defendant. The case of Hinds v. Henry was based 
upon an agreement which contained a time limit within which the 
agent might consummate his agreement. That limitation was sub- 
sequently extended by agreement of the parties, and finally the pro- 
posed purchaser refused to complete his purchase upon the ground 
of an alleged defect in the title. Mr. Justice Depue there enunciated 
the principle of law applicable to those facts that, where the parties 
have by special agreement fixed their rights and liabilities, they must 
be bound by the terms of the contract. 

The vole thus enunciated was not intended to work injustice by 
putting it within the power of a vendor after the agent has fulfilled 
his part of the contract to postpone indefinitely the day of settle- 
ment, and thereby deprive the agent of the fruits of his labor and 
enable the vendor to profit by his own malfeasance. Actus legis 
nemini facit injuriam. Milbourne v. Ewart, 5 T. R. 381. 

The case of Sadler v. Young, 78 N. J. Law, 594, 75 Atl. 890, fixes 
the personal liability of the agent for the commissions earned by 

erformance, where the other party to the contract is unable to per- 
orm by reason of the fact that he is not vested with the title to the 
property in question. 

In the case at bar, the trial court found as facts, by which finding 
we are concluded, where there is evidence to sustain it, that the de- 
fendant was owner of the premises and in a position to convey, but 
based his declination to do so upon pretexts that could have for their 
purpose only the defeat of the claim in suit. 

The judgment will be affirmed. [Rep. in 82 Atl. Rep.] 






























































A bystander not possessed of technical or scientific knowledge 
is held in Dugan v. Arthurs (Pa.) 34 L. R. A, (N. S.) 7%8, to be 
competent to give his opinion as to the speed of an automobile which 
runs down and injures a person on a highway. aa 
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INTERNATIONAL WATCH CO. V. D., L. & W. R. R. CO. 


INTERNATIONAL WATCH CO. v. DEL., L. & W. RB. R. CO. 


(N. J. Court of Errors and Appeals, Feb. 9, 1912). 

Cost Act of 1911—Printing of Errors and Appeals, so far as 
Briefs on Appeal.—The costs act its provisions are appropriate 
of 1911 (P. L. p. 756) is applicable _ thereto. 
to practice on error in the Court 


On motion to retax costs, by including the expense of printing 
brief for defendant in error on appeal. (For former opinion, see 80 
_N. J. Law, 553, 78 Atl. 49.) 


Mr. Sidney W. Eldridge for the motion. 


PARKER, J.: The plaintiff below recovered a verdict and 
judgment in the First District court of Jersey City, which judgment 
on appeal to the Supreme court was affirmed. 80 N. J. Law, 553, 78 
Atl. 49. Defendant then removed the cause to this court by writ 
of error, and the judgment was again affirmed, for the reasons stated 
in the opinion of the Supreme court, supra. On taxation of costs 
in favor of defendant in error, plaintiff below, counsel claimed double 
costs, the original judgment having been based on the verdict of a 
jury (2 C. S. p. 2296, pl. 43), and also insisted that the reasonable 
expense of printing his brief or points should be included in the costs, 
pursuant to the costs acts of 1910 (P. L. p. 211) and 1911 (3 C. S, 4129 
et seq., 4131, p. 1. 267; P. L. 1911, pp. 756, 761, §10). The claim of double 
costs was allowed by the clerk, and it is now before us; the only mat- 
ter presented on this motion being the claim for inclusion of the cost 
of printing counsel’s brief in this court. 

The act of 1911 is plainly a re-enactment and revision of the act 
of 1910, though it makes no reference to it. The main difference be- 
tween them appears to be the addition of section 13 and the act of 
1911, making the law existing prior to the act of 1910 applicable in 
all cases not specifically provided for. The principal question pre- 
sented by the motion is whether the statute is applicable to practice 
at law in this court, and in examination of all its provisions we come 
to the conclusion that it is so applicable. The word “proceeding” in 
the first section is adequate to comprehend the removal and prose- 
cution of a cause on writ of error. The same word occurs in section 
6. So in sections 8 and 9 the clause relating to “proceedings before 
notice of argument where there is no issue of fact to be tried,” and the 
“argument of an issue of law,” and especially the provisions in sec- 
tion 9, entitling the party to whom costs are awarded to include in 
his bill of costs as disbursements “the legal fees paid for a certified 
copy of a * * * paper or document * * * filed in any public office, 
necessarily used or obtained for use * * * upon appeal, error or other- 
wise,” and also, “the reasonable expenses of printing the papers and 
points for a hearing or argument,” are appropriate to writs of error 
in any court having cognizance thereof. So that, while the statute 
does not by name include this court, as it does the Supreme court , 
we think that it is fairly plain that there was no intent to exclude this 
court from its purview, ‘and that the ‘present motion should be 
granted. 





150 THE NEW JERSEY LAW JOURNAL. 


It may be remarked that no question is raised in this case as 
to the expense of printing the brief being other than reasonable, and 
that counsel makes no claim (and properly not), that his client should 
recover double that expense as part of the double costs awarded. 
[Rep. in 82 Atl. Rep. 730.] 





FLOERSCH v. DONNELL. 


(N. J. Supreme Court, Mar. 18, 1912), 

New Trial—  Evidence— Per- to give rise to the inference that 
sonal Injuries—1. To justify a it is the result of mistake, pas- — 
court in setting aside a verdict of sion, prejudice or partiality. 

a jury on the ground that it is 2. The award of $3,500 for the 
against the weight of the evi- loss of a foot held to be not ex- 
dence, it must be so palpable as_ cessive. 


Argued November term, 1911, before Trenchard, Minton and 
Kalisch, JJ. 


Messrs. Beekman and Spencer and Mr. Alan H. Strong for the 
rule. 


Mr. John A. Coan and Mr. George S. Silzer opposed. 
KALISCH, J.: The history of this case discloses that as a re 


sult of a fourth trial the plaintiff obtained a verdict against the de- 
fendant for $3,500 as compensation for the loss of a foot, the conse- 
quence of an injury sustained by the plaintiff while in the defendant's 
service, avon the defendant’s negligence. At the first trial the 
plaintiff obtained a verdict which was set aside by this court ey the 
ground that the evidence was insufficient in law to warrant the sub- 
mission of the case to the jury. Thereupon the case was retried in 
the Middlesex Circuit, and the court, ilowine the opinion of this 
court in the case, ordered a nonsuit. This judgment of nonsuit was 
reviewed on a writ of error by the Court of Errors and Appeals (7 
N. J. Law, 772, 73 Atl. 490) and was reversed upon the ground that 
the facts were sufficient to establish a prima facie case, and which 
the plaintiff was entitled to have submitted to a jury for their de 
termination. A third trial was had in which the plaintiff was suc- 
cessful, but, upon a rule to show cause why the verdict should not be 
set aside as contrary to the weight of the evidence, the rule was 
made absolute. 

The case therefore comes before this court after a fourth trial, 
upon a rule to show cause why the verdict should not be set aside, 
the principal reasons assigned therefor by the defendant being that 
it is contrary to the weight of the evidence, that the sum awarded is 
excessive, and because the court refused to charge certain propo 
sitions requested by the defendant. 

The trial judge in his charge to the jury accurately and com- 
prehensively stated all the legal principles applicable to the facts of 
the case and for their guidance in dealing with them; and we do not 
find that any harm was done to the defendant, or that any legal rule 
has been violated in the court’s’ refusal to charge as requested 
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Cons. Tract. Co. v. Chenowith, 58 N. J. Law, 416, 34 Atl. 817; Id., 61 
N. J. Law, 554, 35 Atl. 1067. 

There was a sharp conflict in the testimony between the plain- 
tiff’s and defendant’s witnesses as to what the custom was in general 
use in piling lumber. We cannot say that the witnesses for the de- 
fense were more credible than those for the plaintiff. The fact that 
the witnesses for the defense outnumbered those of the plaintiff does 
not in itself establish the weight of the evidence. Baumann v. Ham- 
burg Am. Pack. Co., 67 N. J. Law, 250, 51 Atl. 461; Goldman v. Cen- 
tral R. R. Co. of N. J., 79 N. J. Law, 205, 74 Atl. 261. The credibility 
of a witness and the weight to be given to his testimony involve the 
consideration of many other matters, such as his personal interest in 
the subject-matter in controversy, his opportunity of observation or 
knowledge of the subject about which he is testifying, the influences 
under which he may be testifying, his demeanor on the witness stand, 
etc., all of which are circumstances for a jury, who see the witness, to 
consider in determining what credit and weight should be given to 
the witness and his testimony. 

It is true that any number of verdicts will be set aside where 
they are clearly in violation of some legal principle, but in this case 
the chief basis of the application concerns the weight of the evi- 
dence—a doubtful matter. 

To justify a court in setting aside a verdict of a jury on the 
ground that it is against the weight of the evidence, it must so 
clearly appear as to give rise to the inference that it is the result 
of mistake, passion, prejudice, or partiality. 

From an examination of the case, we cannot say that the verdict 
was not warranted by the evidence. Nor do we think that the verdict 
is excessive. 

The rule to show cause should be discharged. [Rep. in 82 Atl. 
Rep. 532.] 





GORDANO v. LUNETTA. 
(N. J, Supreme Court, Mar. 11, 1912). 


2. The objection that a prose- 


Justice of the Peace—Jurisdic- 
cutor on a writ of certiorari to re- 


tion for Assault and Battery.— 


1. Under the express provisions 
of the act constituting the small 
cause court (Laws 1903, p. 251, § 
1), a justice of the peace has no 
jurisdiction of an action for as- 
sault and battery, and its judg- 
ment for plaintiff therein is a nul- 
hey to set aside which certiorari 
les, 


view a judgment of a small cause 
court has waived his right to con- 
test the validity of the judgment 
by filing his reasons in the pro- 
ceeding out of time must, under 
the rules and practice of the 
court, be made on notice and 
heard as a distinct proceeding in 
the cause. 


Certiorari for the removing of judgment of a Small Cause court. 


. Mr. Joseph A. Connolly for prosecutor. 
‘<q -Mr. Anthony R. Finelli. for defendants: . 














152 THE NEW JERSEY LAW JOURNAL. 


MINTURN, J.: The writ in this cause removes for review a 
judgment of the Small Cause court before John C. La Fancherie, 
Esq., Justice of the Peace of the county of Essex, in an action in 
which the defendant, Carmina Lunetta, was plaintiff and this prose- 
cutor was defendant. The suit was one of trespass for assault and 
battery, and judgment was rendered for the plaintiff for $161, and 
costs. 
The defendant insisted at the trial that the Justice was without 
jurisdiction to hear the cause, since the Act constituting the Small 
Cause court (Revision 1903, § 1, P- 251) expressly excepted from its 
jurisdiction, inter alia, actions of “trespass for assault, battery, or 
imprisonment.” 

In overruling this objection and proceeding to judgment in the 
cause, the Justice clearly exceeded his jurisdiction, and his judgment 
was therefore a nullity. 

The objection now urged by the defendant here that the prose- 
cutor by filing his reasons in this proceeding out of time has waived 
his right to contest the validity of the judgment cannot be sustained, 
for the reason that under the rules and practice of this court such 
objection should be made upon notice and heard as a distinct pro- 
ceeding in the cause. 

The judgment under review will therefore be vacated and set 
aside. [Rep. in 82 Atlantic Rep. 526.] 





IN RE BOROUGH OF POINT PLEASANT. 





(N. J. Board of Equalization of Taxes, March, 1912.) 
Increase of Ratablee—Judgment of County Board. 


In the matter of the appeal of the Borough of Point Pleasant 
Beach from the action of the Ocean County Board of Taxation in 
increasing the ratables of said Borough for the year 1911. 


Messrs. Durand, Ivins and Carton for the petitioners. 
Mr. Maja Leon Berry for the respondents. 


THE BOARD (Mem. by Mr. Jess): This is an appeal by the 
Borough of Point Pleasant Beach from the action of the Ocean 
County Board of Taxation in increasing the assessment on the real 
and personal property of the Borough from $1,251,390 to $1,436,010. 
The ground of the appeal as stated in the petition was that the 
assessment made by the County Board was in excess of the assess- 
ments in other taxing districts in Ocean county, as a result whereof 
the petitioner was obliged to contribute an undue proportion of 
county and state school taxes. At the hearing counsel abandoned 
this ground of appeal and offered to show that the action of the 
County Board of Taxation had not been in accordance with the re- 
quirement of the law under which it acted. 

The evidence clearly established the following facts: The assess- 
ment for the year 1911 in the Borough of Point Pleasant Beach, as 
made by the local assessor, amounted to $1,251,390. As compared 
with the assessment of. the. preceding year, this was a. reduction of 
$85,188. Upon discovering this difference the County Board of Taxa- 
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tion visited the Borough to ascertain the cause of the shrinkage in 
values and, together with the assessor, made a personal inspection of 
some of the properties of the Borough. They went over the duplicate 
with the assessor and the assessor admitted that some of his assess- 
ments were erroneous. The members of the County Board told the 
assessor that they believed the assessments of the year 1910, made by 
his predecessor, were more nearly accurate than his own assessments, 
and suggested that he change his valuations accordingly. The as- 
sessor promised to consider this suggestion, but after thinking over 
the matter declined to make the changes recommended. The County 
Board then took the duplicate of the Borough and increased the in- 
dividual assessments therein from an aggregate of $1,251,930 to 
$1,436,010. The increases thus made substantially in all instances 
brought up the valuations to the assessments shown in the duplicate 
for 1910. It was admitted by the members of the County Board 
ey in making the additions they used the 1910 duplicate as their 
guide. 
The Act creating the County Boards of Taxation (Chapter 120, 
Laws of 1906) makes it the duty of such boards to secure the taxation 
of all property at its true value. Section 4 of that act confers upon 
the county board “power, after investigation, to revise, correct and 
equalize the assessed value of all property, * * * * to increase 
or decrease the assessed value of any property not truly valued, 
* * * * and in general to do and perform all acts and things 
necessary for the taxation of all property in said county equally and 
at its true value.” This section manifestly gives to the County Board 
the power to do what it did in the case under review, provided that 
its action was preceded by an investigation. The evidence entirely 
satisfies us that an investigation was made by the County Board and 
that its subsequent action was based upon the results of that investi- 
gation. The point was strongly urged on behalf of the borough 
that the similarity in the assessments made by the County Board 
with those appearing in the duplicate for 1910 raised a presumption 
that the County Board relied entirely upon the valuations in that 
duplicate. Certainly the use of those figures as a sole and absolute 
guide, without independent investigation, would lay the result open 
to grave question. Since, however, there was an investigation prior 
to its action, the judgment of the County Board should not be dis- 
turbed, even though it had adopted in its entirety the assessment of 
the preceding year as representing the true value of the property in 
question. The evidence produced before us failed to show any jus- 
tification for the radical reductions made by the local assessor, which 
left the assessments not only materially lower than those of 1910, 
but more than $62,000 lower than those made five years ago. Accord- 
ing to his own testimony he arrived at his valuations of real property 
by estimating the price it would sell for at a “forced” sale. 
The appeal is dismissed. 





_ A statute forbidding the use, without his consent, of the portrait 
Of another person foi purposes of advertising or trade, is held in 
Rhodes v. Sperry & Hutchinson ‘Co. (N.°Y¥.) 34 L. R. A. (N. S.) 
1143, not unconstitutionally to restrict one’s liberty. 
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MISCELLANY 


LAWYERS’ CLUB MEETING. 


On April 20, the Lawyers’ Club 
of Essex county had a dinner in 
Newark. 

Former Judge Jay Ten Eyck, 
who acted as toastmaster in his 
capacity as president of the Law- 
yers’ Club, started the theme of 
the evening when he referred to 
the recall of judges in introducing 
the Chancellor, who had to leave 
for Trenton on an early train. 
After he had gone Judge Ten 


Eyck raised a laugh by declaring 
that he was no longer interested 
in the subject of the recall, and 
then in more serious vein said 
that in his opinion better results 
would be obtained generally by 
ns wage as in New Jersey, judges 
i 


who 
called. 
Judge Speer, who was next to 
be introduced, started frankly 
upon a speech of criticism of the 
recall and the principles upon 
which it is based. Declaring his 
belief in the steadfast wisdom of 
the people as a whole when a due 
chance for deliberation has been 
given, he declared that there were 
times when it was most pro- 
essive to be most conservative. 
here was much criticism in cer- 
tain quarters of “reactionaries,” 
he said, but those who called 
themselves progressive did not 
stop to think that a pure de- 
mocracy was tried in Athens and 
failed signally hundreds of years 
ago, and that the reforms which 
they offered were blows at the 
fundamentals of representative 
government. He related an inci- 
dent that recently occurred before 
Mr. Justice Swayze, in which the 
court was compelled to censure 
counsel for advising a jury, to 
bring in a verdict “that would be 


not require to be re- 


satisfactory to the people of this 
state,” and which resulted in a 
charge that the jury would do 
better to bring in a verdict in ac- 
cordance with their oaths and the 
evidence. 

Mr. Frank Bergen, who fol- 
lowed, said that he admitted that 
the human race and its institutions 
were capable of improvement, but 
that intemperate attacks upon ex- 
isting conditions were never right, 
and that while the deliberate judg- 
ment of the people was correct 
nine times out of ten, the current 
sentiment of the people was sel- 
dom good logic or good law. 
“When the question really be- 
comes acute,” concluded Mr. Ber- 
gen, “the people will defend the 
courts and the law and rally to 
their support.” 

This ended the regular toast 
list, but the toastmaster recalled 
that at the last banquet, a newly 
made judge had given his impres- 
sions, and again called upon Mr. 
Justice Kalisch for his impres- 
sions of the bench after just a 
year’s experience. Having paid a 
graceful compliment to his associ- 
ate Justices, Mr. Kalisch said he 
did not find so much fault with re- 
formers, and that as for himself he 
preferred to reject what was bad 
and select the good from their 
doctrines. He prefaced his re- 
marks by the observation that tra- 
dition prevented the Justices of 
the Supreme court from talking 
politics publicly and said that he 
felt tongue-tied as a resuit in his 
new position. Discussion of the 
Constitution, however, was an 
eminently proper topic of conver- 
sation for judges, and went on to 
liken the growth of the Consti- 
tution: to a boy’s coat that, was 
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patched as time passed and the 
lad grew in stature. 

Chief Justice Gummere, who 
had been strong in his applause 
of Judge Speer’s remarks, had to 
wait several minutes before giving 
his views before the cheering that 
greeted his introduction died 
away. “I have an appreciation of 
the shining lights of the present 
generation,” he asserted, “but in 
my opinion the makers of the 
Constitution did not make a coat 
for a boy; they made an elastic 
garment, intended to be perma- 
nent. They intended there should 
be no change except upon the de- 
liberate sollattion of the people 


at large and the vote of two-thirds 
of the states. They builded better 
than they knew, and we should 
hesitate long before undertaking 
to change the Constitution be- 
cause we think in a fleeting mo- 


ment that it would be better for 
us.” The makers of the Consti- 
tution knew that pure democracy 
always resulted in failure, con- 
tinued the Chief Justice, and they 
formed an absolutely novel sys- 


tem, a government in a govern- | 


ment, a government of state with- 
in the nation. He aroused tu- 
multuous applause by saying with 
startling earnestness: 

“It is time for the people to 
think for themselves rather than 
to follow the honeyed words of a 
man endowed with a natural 
power of eloquence which may 
obscure the thoughts he is ex- 
pressing. To say that a Constitu- 
tion is no more sacred than a con- 
tract between two men is a shock- 
ing thing, and it is even more 
shocking that a man should go 
about persuading the people that 
the fabric of the government rests 
on an unstable Constitution.” Al- 
though the Chief Justice, like all 
the other speakers, »studiously 
avoided mentioning names, there 
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was no one in the company who 
for a moment questioned the ob- 
ject of his remarks. “Perhaps I 
speak too freely,” he amended, 
“but I know I am among friends 
and they will realize what I 
mean.” In concluding, Mr. Gum- 
mere declared: 

“When you undertake to 
change by indirection, by recalling 
legislators, or executives—though 
I haven’t heard much of that—or 
judges or judicial decisions, it 
seems to me we are ing ab- 
solutely from the theory upon 
which the government was found- 
ed. We are embarking upon un- 
known seas, without the ability 
to say whether we shall be ship- 
wrecked or reach strange havens.” 

In beginning his address Chan- 
cellor Walker, who had received a 
very cordial reception at the 
hands of the diners, said that he 
had drifted into the profession 
more or less by accident, and that 
he had early absorbed the law by 
blotting the opinions of the Chan- 
cellor when employed as a clerk 
in his office. The burden of his 
address was the friendships of the 
Bench and Bar, and he told many 
reminiscences of the noted jurists 
of this state. His announcement 
that he would keep the Bar in- 
formed of his whereabouts, atd 
that he would always be acces- 
sible for the signing of important 
papers was much applauded. 

The dinner was, as_ usual, 
notable for its easy fellow- 
ship that resulted in constant 
visiting from table to tabie and 
at one time a serpentine dance 
reminiscent of college days, led by 
no less a personage than the Chief 
Justice. The list cf those present 
included the majority of the best 
known members of the Bar in Es- 
sex and Hudson counties. At the 


‘speaker’s table were a 
- Ten » Eyck, Chancellor 


alker, 
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Chief Justice Gummere, Vice 
Chancellors Emery, Stevens and 
Garrison, Supreme Court Justices 
Kalisch and Bergen, Circuit 
Judges Speer and Adams and 
Frank Bergen. 





PRESENTATION TO EX-JUDGE REED. 


A testimonial to the legal 
services of Hon. Alfred Reed, for- 
mer Associate Justice of the Su- 
preme Court of this state, and for- 
mer Vice-Chancellor, took place 
on April 20, at Trenton. The 
presentation of an eight-day ca- 
thedral-chime clock, given by the 
members of the Mercer County 
Bar. The presentation took place 
in the offices of Hon. Bayard 
Stockton in the American Me- 
chanic building. 

In introducing ex-Justice Reed, 
Mr. Stockton paid a brief but elo- 
quent tribute to his long and hon- 
orable service as a jurist and citi- 
zen. No words, said Mr. Stock- 
ton, could express how sincerely 
the Bar of Mercer county were de- 
voted to him, nor could there be 
expressed, until the future shall 
weigh reputations, how greatly in- 
debted the state and the nation 
will be to Justice Reed for the 
soundness and intellectual quality 
of his opinions. 

Ex-Justice Reed, in replying, 
reviewed, in a few words, his ca- 
reer as a member of the Bar and 
Bench since 1864, expressing the 
sentiment that nothing in his life 
had come closer to his heart than 
this tribute when he had closed 
his official career. He explained 
that he began the practice of law 
in Mercer county and had since 
served as a member of the Court 
of Common Pleas, Supreme court 
and Court of Chancery. 

The life of an ex-judge in New 
Jersey,” said Justice Reed, “is 


somewhat like that of an ex-Gov- 
ernor of the state. There is an 
element of loneliness, unless one 
shall be in the activities of life. 
But when I hear the chimes of 
the clock it will always remind me 
of my friends of the Bench and 
Bar who have tendered me this 
magnificent testimonial.” 
Following the presentation and 
acceptance, the flag of the United 
States which covered the clock 
was drawn aside, and then, curi- 
ously enough, a burst of sunshine 
fell upon the golden face of the 
timepiece as the chimes rang 
half-past twelve. Luncheon, by 
Hildebrecht, was then served. 





MERCER BAR DINNER. 


More than fifty members of the 
Mercer County Bar Association 
were present at the annual dinner 
of the organization in the Colonial 
room at the Trenton House on 
April 24. Former Mayor Frank 
S. Katzenbach was the toast- 
master. At the table with him 
were Chancellor Edwin Robert 
Walker, the guest of honor; Gov- 
ernor Woodrow Wilson, Vice- 
Chancellor Vivian M. Lewis, Mr. 
Justice Thomas W. Trenchard, of 
the Supreme as fae John 
Rellstab, of the United States Dis- 
trict court; Judge Frederick W. 
Gnichtel, of the Mercer county 
Court of Common Pleas, and 
Judge Huston Dixon, of the city 
District court. 

Previous to the dinner the as- 
sociation held its annual meeting 
and elected former Justice Alfred 
Reed, president ; Lincoln Sat- 
terthwait, vice president ; A. Day- 
ton Oliphant, treasurer, and Har- 

Heher, secretary. 

Judge G. D. W. Vroom, Mr. 
Justice Thomas W.’ Trenchard 
and Vice-Chancellor Vivian’ 'M: 
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Lewis were elected honorary 
members of the association. 

It was decided that the annual 
meetings after this year would be 
held at the opening of the May 
term of the circuit court. 

Mr. Katzenbach opened the ad- 
dress-making, followed by Gover- 
nor Wilson. 

After advising Judges to keep 
out of politics, Governor Wilson 
said that life and law go hand in 
hand together ; that the courts are 
at the front, feeling the way ; they 
must interpret the nature of the 
air, and get into the spirit of the 
law, which is greater than the let- 
ter of law. In this connection 
the Governor advocated injecting 
electricity into the United States 
Constitution. 

When he introduced Chancellor 
Walker as the next speaker, Mr. 
Katzenbach recalled the fact that 
the guest of honor had been the 
principal figure at the last four or 
five annual dinners of the associ- 
ation, adding that if he failed to 
be a great Chancellor it was not 
because he had not been well fed 
by his Mercer county colleagues. 
He was applauded when he said 
that New Jersey had reason to be 
proud of its judges, and when he 
declared against the recall, and 
the proposition to elect judges 
rather than have them appointed 
by Governors. 

Chancellor Walker, after long 
cheers and a standing toast, in 
an impressive manner thanked the 
association for the heartiness of 
the reception extended to him. “I 
have,” he said, “lived long among 
you, but it has remained until to- 
night for me to understand the 
full meaning of your regard and 
affection.” In a modest review of 
his career the Chancellor said that 
after being graduated from the 
Model. ,schoolin 1878, -he had,as- 
pired.to enter West Point or An- 
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napolis, but had found employ- 
ment in the office of the clerk in 
chancery and had taken up the 
study of law. 

Regarding his appointment as 
Chancellor he said he had not 
been a candidate for the appoint- 
ment, nor had he expected it. He 
added, with a smile, that when the 
position was offered to him he 
was too much of a gentleman to 
decline it. 

Vice-Chancellor Lewis, after 
endorsing Governor Wilson’s dec- 
laration against the recall of 
judges, said it would be his aim to 
meet all lawyers on a plane of 
equity and justice. In referring 
to Chancellor Walker he said he 
was a man who never forsook a 
friend nor forgot a favor. Judge 
Lewis advocated the following of 
the golden rule by everybody. He 
said it had been adopted by Lin- 
coln and had been brought down 
to the present time by Roosevelt, 
who had changed its name to the 
“square deal.” 





EARLY LAWYER’S CIRCULAR. 


That lawyers in this state used 
to have no qualms of conscience 
about advertising is shown by the 
following, taken from a circular of 
the date named: 


‘‘JoHn REEVE 


“Respectfully informs the in- 
habitants of this county and its 
vicinity that he has removed from 
Bridgeton to Port Elizabeth, 
where he intends pursuing his 
profession of 


‘¢ ATTORNEY AT LAW & SOLICITOR IN 
CHANCERY 


and will feel grateful to the Pub- 
lic for such business in the way of 
his calling as may be intrusted to 
him, hoping, that, by prompt and 
faithful. attention to business he 
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may deserve a share of the Public 
Patronage. 

“N. . Deeds, Mortgages, 
Bonds, &c. and other instruments 
of conveyancing, will be executed 
by him promptly. 

“Port Elizabeth, Dec. 19th, 
1829.” 





MARRIED WOMEN IN NORWAY. 





Great consideration is shown 
toward married women by the law 
in Norway. In every marriage, 
when not otherwise arranged by 
marriage contract, all the property 
becomes the joint property of hus- 
band and wife, and is divided 
equally, should the marriage be- 
come dissolved. 

When a married person dies, 
one-half of the property thus be- 
longs to the surviving consort— 
man or wife. This is his or her 
part of the joint property. A per- 
son who leaves children cannot 
bequeath away from them more 
than one-fourth of his or her por- 
tion ; the other three-fourths must 
go to the children, girls and boys 
alike. There is, however this dif- 
ference: A widower, even when he 
has children, can use and ey 
the whole estate so long as he 
does not remarry; while a widow 
must divide the estate with the 
children when any of them have 
reached the age of twenty-five 
years and demand such division. 

While the marriage exists the 
husband is the manager of the 
joint property, but real estate 
which the wife may have con- 
tributed cannot be mortgaged or 
sold without her explicit consent. 
All debts incurred by the wife for 
the benefit and requirements of 
the family are binding upon the 
joint property, and must be paid 
by the husband. 

On the other hand, the wife has 
full right to the exclusive manage- 
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ment and use of all she may earn 
by her personal work and in- 


dustry.— Nineteenth Century. 


STATE NOTES. 





The commissioners nominated 
by the Governor to “promote uni- 
form legislation” are: Messrs. 
Frank Bergen, Union; John R. 
Hardin, Essex, reappointed, and 
Mark A. Sullivan, Hudson. 





On April 13, for the third time 
in about five years, fire burned to 
the ground the barns of Mr. Rich- 
ard V. Lindabury, at Bernards- 
ville. The loss entailed was, per- 
haps, $30,000. All the horses, 
cows and vehicles escaped. Be- 
side the buildings, a large quan- 
tity of farming machinery and 
implements were destroyed. 





On April 2, Judge William 


Hughes was sworn into office as — 


County Judge, at Paterson ; Judge 
Hoeard Carrow, at Camden; and 
Judge Austin H. Swackhamer, at 


Woodbury. 





Judge Harry V. Osborne, of the 
Essex Court of Common Pleas, 
underwent an operation for ap- 
pendicitis in the Homeopathic 
Hospital recently. 





Judge Cross, of the United 
States District court at Trenton, 
has appointed William R. Bar- 
ricklo, a Jersey City lawyer, re- 
ceiver for the Charles R. Part- 
ridge Lumber Company of Jersey 
City as the result of a petition in 
involuntary bankruptcy filed by 
three of the concern’s creditors, in 
which. the liabilities are placed 
at $600,000, and the assets at. 
$350,000. 

















MORE THAN 12,000 LAWYERS. 


At a meeting recently of the 
New York County Lawyers’ As- 
sociation, the Committee on Mem- 
bership reported that it was diffi- 
cult to keep track of lawyers hav- 
ing offices in New York for the 
practice of law, but thought that 
about 12,182 were practising in 
New York county last year and 
that 669 have been weeded out by 
the committee as having no right 
to practise law, and that those 
having the right number about 
11,463. 

Resolutions were passed asking 
the Court of Appeals to make a 
rule requiring every attorney 
practising in the state to file an- 
nually on payment of a nominal 
fee a statement under oath giving 
his name, year and place of resi- 
dence and every place in the state 
in which he maintains a law of- 
fice and that this rule contain an 
adequate penalty for failure to file 
such report. 





OBITUARY. 


Mr. Etwoop C, Harris 


Ex-District Court Judge El- 
wood ‘Cummins Harris, of Rose- 
ville, Newark, died on May 6th 
after a long illness. Failing health 
caused Mr. Harris to give up the 
active practise of law a year ago. 
Five weeks prior to his death his 
condition had become such that 
on the advice of his physician he 
took to his bed. From that time 
he steadily became worse. 

Mr. Harris was born December 
30, 1847, in the Quaker settlement 
at Allamuchy, Warren county, the 
son of Cummins O. Harris. There 
he was educated and in time be- 
came a teacher in the public 
school at Schooley’s Mountain. 





MISCELLANY. 


For two years Mr. Harris con- ° 


tinued as a teacher, after which he 
entered Princeton College, from 
which he graduated in 1868. 

Upon leaving college Mr. Har- 
ris went to Newark, taking up the 
study of law in the office of Mc- 
Carter & Keen. Three years later, 
in 1871, he was admitted to the 
Bar as an attorney, and in 1874 
as a counselor. In September of 
the same year Mr. Harris mar- 
ried Miss Adelaide E. Duncklee, 
daughter of George O. Duncklee, 
who for many years was a dealer 
in pianos. 

Until 1899, when he was ap- 
pointed Judge of the First District 
court, Mr. Harris continued ac- 
tively in the practise of law. On 
his retirement from the Bench, in 
1901, he formed a partnership with 
his son, Albert W. Harris, under 
the name of E. C. & A. W. Harris, 
which was continued, with offices 
in the Prudential building. 

Mr. Harris was elected presi- 
dent of the Y. M. C. A. February 
21, 1906, succeeding the late 
James A. Banister. At the time 
of. his death he was an elder of 
the Roseville Presbyterian Church 
and had been a member of the 
board of trustees of that church 
for many years. 

Mr. Harris was not only a good 
and conscientious lawyer, but a 
scholarly, upright and courteous 
gentleman; as a correspondent 
says, “as nearly flawless as a mor- 
tal can be.” 

Surviving Mr. Harris, besides 
his widow, are one son, two 
daughters, Mrs. E. L. Hartpence, 
of New Haven, Conn., and Mrs. 
William H. Seward, of Littleton, 
N. Y.; three grandchildren, a 
brother, Dr. Philander A. Harris, 
of Paterson, who is of the highest 
standing in the medical profes- 
sion, and a sister, Mrs. James W. : 
Brotherton, of Dover. 
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SMALLER PAPER BILLS. 


Secretary of the Treasury Mac- 
Veagh will recommend to Con- 
gress soon that the paper money 
of the United States be substan- 
tially reduced in size and every 
denomination made uniform in 
design. 

It is contemplated to make all 
notes 6 by 2% inches, a reduction 
of one-third in size, the present 
dimensions being 7.28 by 3.04 


Publishing Co., 1912. Pp. 768. 
Price $3.75. 


This is the latest of the “Horn- — 
book Series,” being number 35 of 
that notable series of works © 
which has been coming out fora ~ 
number of years and has had a © 
wide circulation. The present © 
volume is in many respects a © 
pioneer, because, while there are 
a few volumes on “Stare Decisis,” ~ 
some of which have not that dis- © 


tinct title, yet no author has ~ 
heretofore written a complete © 
treatise on the subject of judicial © 
precedents or the science of case © 
law, such as would not only be 7 
of paramount importance to a 
student, but of real use to the | 
busy practitioner. i 

The volume in hand we have — 
examined with some care, and ~ 
consider it one of the ablest 
works yet in the “Hornbook © 


inches. The proposed plan would 
reduce the number of designs for 
United States notes and gold and 
silver certificates from 19 to 9. 

Mr. MacVeagh estimates that 
the change would result in a 
saving of more than $600,000 
annually. 





BOOK NOTICES. 
LAWYERS, DOCTORS AND 


PREACHERS. By George H. 
Bruce, A. M., LL. B., New 
York: Irvington Publishing 
Company, 1912. Pp. 107. 


Mr. Bruce is the author of 
“Humors of the Law,” “Surgical 
Examinations from the Lawyers’ 
Standpoint,” “Some Great Men,” 
etc. His older “Humors of the 
Law” contained many anecdotes 
which are worth remembering 
and reporting, and the present 
work is similar, except that it in- 
cludes anecdotes concerning the 
other two of the learned profes- 
sions. It is a book which one 
may put in his pocket almost, and 
gives in a well-printed form a 
great many anecdotes, the most 
of which we confess to be new to 
us, and many of them exceed- 
ingly quotable. _ 


HANDBOOK ON THE LAW 
OF JUDICIAL PRECE- 
» DENTS. By Henry.Cam ] 
Black, M. A., St. Paul est 


Series.” It is tersely written, not 7 
verbose, and upon a _ definite” 
scheme successfully _— carried 7 
through. It seems to us to be a 
peculiarly useful book, especially | 
to younger lawyers, who have not © 
absorbed the principles of the™ 
law in this country as laid down, © 
not by one state alone, but by the ™ 
concurrent wisdom of all the” 
state courts upon practical sub- 
jects. We refer in particular to” 
such chapters as that on “Rules” 
of Property,” ihe Law of the 
Case,” “Procedure in Evidence,” 
etc. a 
But it is needless to advise our” 
readers that they always secure” 
their money’s worth when they” 
have invested in a work in the 7 
“Hornbook Series.” Other works” 
may be good, but they are ak © 
ways good, and, as we have 
stated, especially so along the 
lines of leading principles, too 
apt to be overlooked i. hac 
who are merely students of cases. 
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